STATE OF MAINE
CUMBERLAND, ss.

CHARLES R. MAPLES AND
KATHY S. BROWN,

Plaintiffs,
V.
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BUSINESS & CONSUMER DOCKET
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Docket No. BCD-CIV-2021-00002

ORDER GRANTING IN PART AND
DENYING IN PART MOVANTS’ RULE
12(b)(6) MOTION TO DISMISS

Before the Court is the Motion to Dismiss filed by Defendants Eli Simon, Judith W. Hines

and Ralph Blaikie Hines, Peter N. Geary and Christine A. Geary, Jennifer Duffy, and Michael

McConomy (collectively, the “Movants” or “Unit Owner Defendants™) pursuant to Maine Rule of

Civil Procedure 12(b)(6). Oral argument was conducted on April 20, 2021. As discussed below,

the Unit Owner Defendants’ Motion is granted in part and denied in part.

BACKGROUND

The present litigation, and the underlying action that it is predicated on (Charles R. Maples,

et al. v. Evan Contorakes, et al., Docket No. BCDWB-CV-18-02, the “Underlying Action”) stem



from the longstanding and pervasive mismanagement and misconduct of Evan Contorakes, Cheri
Contorakes, Compass Harbor Village, LLC (“the LLC”), and Compass Harbor Village
Condominium Association (“the Association”). As the declarant and majority owner of units in
the Condominium, the LLC created and operated the Association, which was “an utterly
dysfunctional Association, run in a callous, dictatorial manner by the [LLC] and the Contorakes,
who exhibited an absolute disregard for any of the formalities required by the Declaration and the
Bylaws.” P1.’s Compl. § 15; Order Following Bench Trial, Charles R. Maples, et al. v. Evan
Contorakes, et al., Docket No. BCDWB-CV-1802 (“Order”) at 19. As a result, Plaintiffs
experienced financial loss, extreme frustration and mental anguish, and were deprived of the
enjoyment of their condominiums. Order at 1. The Plaintiffs initiated the Underlying Action,
resulting in a Bench Trial occurring on April 8-9, 2019.

As a result of the Bench Trial, the Business and Consumer Court found in favor of the
Plaintiffs on claims of breach of contract, breach of fiduciary duty by the LLC, violation of the
Maine Unfair Trade Practices Act (UTPA), and violation of the Maine Non-Profit Corporations
Act (13-B M.R.S. § 715). See Order at 23-24, 28-30, 35, 38. The Court awarded Plaintiffs
$241,701 in damages, together with attorney’s fees for the breach of fiduciary duty and violation
of 13-B M.R.S. § 715 and an order of specific performance by the Association and LLC. Order at
38. Additionally, as part of its Order, the Court prohibited the Association from imposing any
assessment on the unit owners: “[the Association and LLC] must not impose or attempt to impose
or collect any special assessment to pay for their attorney fees and litigation costs, or for the
damages awarded in this action.” Order at 34. On appeal, the Law Court vacated the Order as to
the UTPA violation and the grant of specific performance but affirmed the remainder of the Order.

See Brown v. Compass Harbor Village Condominium Assoc., 2020 ME 44, 9 1, 229 A.3d 158.



After the Judgment was issued, Plaintiffs served writs of execution upon various financial
institutions where the LLC or Association might have financial accounts, recorded writs of
execution in the Hancock County Registry of Deeds against any real property owned by the LLC
or the Association, and filed the writs of execution along with UCC-1 filings with the Secretary of
State against any personal property owned by the LLC or the Association. The writs have been
returned unsatisfied and have not resulted in the payment of any portion of the Judgment.

Mr. Contorakes died on July 7, 2020. Upon Plaintiff’s information and belief, the LLC’s
only assets were 15 units in the Compass Harbor Village Condominiums. However, the units were
subject to a first mortgage from the First, N.A. in the original principal amount of $2,429,397.30
dated March 24, 2008 and recorded in the Hancock County Registry of Deeds. The First, N.A.
exercised its right to conduct a power of sale foreclosure on the 15 units on October 23, 2020.
Those 15 units were sold to Orono, LLC for $950,000. Plaintiffs’ judgment lien against the LLC’s
15 units was junior to the first mortgage. The auction discharged junior liens and encumbrances,
including Plaintiffs’ judgment lien. Plaintiffs now bring the current action, aiming to enforce and
receive payment on the Court’s prior Judgment.

LEGAL STANDARD

In reviewing a motion to dismiss, courts “consider the facts in the complaint as if they were
admitted.” Bonney v. Stephens Mem. Hosp., 2011 ME 46, 9 16, 17 A.3d 123, 127. The complaint
is viewed “in the light most favorable to the plaintiff to determine whether it sets forth elements
of a cause of action or alleges facts that would entitle the plaintiff to relief pursuant to some legal
theory.” Id. (quoting Saunders v. Tisher, 2006 ME 94, 4 8, 902 A.2d 830). “Dismissal is warranted
when it appears beyond a doubt that the plaintiff is not entitled to relief under any set of facts that

he might prove in support of his claim.” /d.



Generally, only facts alleged in the complaint may be considered on a motion to dismiss.
Packgen, Inc. v. Bernstein Shur, Sawyer & Nelson, P.A., 2019 ME 90, 944 8, 11, 209 A.3d 116.
However, “official public documents, documents that are central to the plaintiff’s claim, and
documents referred to in the complaint may be properly considered on a motion to dismiss without
converting the motion to one for summary judgment when the authenticity of such documents is
not challenged.” Id. Further, while the material allegations of the complaint must be taken as
admitted, the Court “is not bound to accept the complaint’s legal conclusions,” Seacoast Hangar
Condominium II Assoc. v. Martel, 2001 ME 112, 9 16, 775 A.2d 1166.

DISCUSSION

In their complaint, Plaintiffs seek five forms of relief: Count 1) enforcement of the
judgment through an assessment on the units in the Condominium; Count 2) appointment of a
receiver; Count 3) turn over and sale of units; Count 4) foreclosure, and Count 5) an order of
contempt against the Association and LLC. The Unit Owner Defendants contend that the clear
terms of the Order prohibit the Court from granting the first requested relief, and because the Unit
Owners are not liable for paying the judgment, the Court cannot grant foreclosure or turnover and
sale on that basis either. Further, to the extent Plaintiffs seek the appointment of a receiver to
ensure the Association follows through with an assessment and the specific performance set forth
in the Order, the Unit Owner Defendants assert such an order would contradict the Law Court’s
vacating of specific performance on appeal.

I. The Court cannot reopen the prior Judgment to allow the Association to make
an assessment in violation of the Judgment’s prohibition on such relief.

The crux of Plaintiffs’ Complaint is that they are entitled to enforcement of the prior Order
through an assessment on the unit owners in the Association. However, “[w]hen a judgment is

unambiguous, it must be enforced in accordance with the plain meaning of the language in the



judgment.” Bonner v. Emerson, 2014 ME 135, 9 13, 105 A.3d 1023 (citing Burnell v. Burnell,
2012 ME 24, 9 15, 40 A.3d 390). According to the plain language of the Order, the Court
prohibited the Association from imposing any assessment on the unit owners: “[the Association
and LLC] must not impose or attempt to impose or collect any special assessment to pay for their
attorney fees and litigation costs, or for the damages awarded in this action.” Order at 34.
Nevertheless, Plaintiffs’ complaint seeks this very remedy.

In arguing for the Court to disregard its prior judgment, Plaintiffs assert that the Court has
jurisdiction to grant appropriate equitable relief in civil actions by creditors “to reach and apply in
payment of a debt any property, right, title or interest, legal or equitable, of a debtor or debtors,
which cannot be come at or be attached on a writ or taken on execution in a civil action.” According
to Plaintiffs, granting equitable relief in this situation would be consistent with both the Uniform
Condominium Act and Maine Condominium Act.

As Plaintiffs’ argue in their opposition to this motion, Comment 2 to § 3-117 of the
Uniform Condominium Act' provides that “if an association which is without sufficient assets to
satisfy a judgment refuses to make assessments from which the creditor can have his claim
satisfied, it is very likely that a court, in a supplemental proceeding on the judgment, would direct
the association to make the necessary assessments against the unit owners.” Further, “Unpaid
assessments made by the association constitute liens against units just as do judgments.” Unif.
Condominium Act § 3-117, cmt. 2. In evaluating Plaintiffs’ arguments, the Court notes that
Comment 2 to § 3-117 of the Uniform Condominium Act anticipates the “likely” actions of a court

under generic circumstances.  Neither the Uniform Condominium Act, nor the Maine

! The wording of § 3-117 of the Uniform Condominium Act is, for all intents and purposes, identical to that of 33
M.R.S. 1603-117.



Condominium Act require the Court to provide such relief. And here, under the unique
circumstances of the case, such relief is not appropriate.

The Court entered final judgment on the Underlying Action, which was affirmed by the
Law Court on April 9, 2020. Plaintiffs now seek enforcement of that judgment, which prohibits
the exact remedy they seek. The unfortunate situation Plaintiffs find themselves in is not lost on
the Court. At the time the Order was issued, Mr. Contorakes was alive and the LLC he controlled
maintained ownership of the 15 units that have since been foreclosed on by First, N.A. and
purchased by Orono, LLC. The fact that the 15 units were significantly underwater was never
brought up in the Underlying Action. The Court disagrees with Plaintiffs that the equitable
solution is to now disregard the plain language of its prior Order and enforce the judgment in a
manner contrary to the express terms on which it was entered. The better approach, as discussed
below, is to focus on the relief sought in Count 2.

A motion to dismiss tests the legal sufficiency of the complaint. McAfee v. Cole, 637 A.2d
463, 466 (Me. 1994). “The legal sufficiency of a complaint is a question of law...” New Orleans
Tanker Corps. v. Dep’t of Transp., 1999 ME 67, 9 3, 728 A.2d 673. Therefore, as a legal matter,
the Complaint should be dismissed when the Plaintiffs will not be entitled to the relief sought,
regardless of the underlying facts. See Packgen, Inc. v. Bernstein Shur, Sawyer & Nelson, P.A.
2019 ME 90, q 16, 209 A.3d 116. Here, the plain language of the Order prohibits the Association
from making an assessment for the collection of attorney’s fees, litigation costs or damages
awarded to Plaintiffs. Order at 34. Thus, the relief sought by Plaintiffs in Count 1 of the Complaint,
(the imposition of an assessment against unit owners for payment of the judgment), is barred by
the plain terms of the Underlying Order they seek to enforce. Accordingly, Count 1 of Plaintiffs’

complaint is dismissed.



IL. Appointment of a Receiver

The Unit Owner Defendants also move for the dismissal of Count 2 of Plaintiffs’ First
Amended Complaint, which requests the appointment of a receiver. The Unit Owner Defendants
assert that, 1) Plaintiffs are not entitled to the appointment of a receiver because the Law Court
previously vacated the order of specific performance in the underlying action, and 2) Plaintiffs are
not entitled to the relief that would force the Association to make an assessment on the unit owners.
The Court disagrees.

As an initial matter, the Court notes that specific performance, in this case the appointment
of a receiver, is a remedy, not a separate cause of action. See Sullivan v. Porter, 2004 ME 134,
25, 861 A.2d 625. However, in the underlying action the Court found that Plaintiffs succeeded in
demonstrating that the Association did not have a functioning board and ordered specific
performance. The Law Court vacated the Court’s judgment ordering specific performance after
weighing the “burdens in enforcement or supervision” against “the advantages to be gained from
enforcement and... the harm to be suffered from its denial.” Brown v. Compass Harbor Vill. Condo.
Ass’n, 2020 ME 44, 9 29, 229 A.3d 158. For this reason, the Unit Owner Defendants contend that
Plaintiffs’ request for the appointment of a receiver must be dismissed. However, the Unit Owner
defendants ignore a crucial portion of the Law Court’s decision, which states that the court does
not “foreclose the option of a receivership or similar remedy in this case if Compass Harbor
continues to violate its contractual duties or if the LLC continues to violate its fiduciary duties.”

1d. 930 n.7.



According to the First Amended Complaint, the Association has continued to violate
provisions of the Maine Condominium Act and the Association’s Bylaws. (Pl.’s Am. Compl.
40). In particular, the Association remains without a functioning Board of Directors. (Pl.’s Am.
Compl. §41). In addition to enforcement of the judgment as requested in Count 1, which the Court
has dismissed, Plaintiffs assert that appointing a receiver will protect the interests of all unit owners
because they will finally have the benefit of an Association functioning consistent with the Maine
Condominium Act, Maine Non-profit Act, Declaration and Bylaws. (P1.’s Am. Compl. 9 58).

Because Plaintiffs have alleged continued violations of the Association’s duties, the Court
must accept these facts as true for the purpose of this 12(b)(6) motion. As such, the Unit Owner
Defendants cannot establish that Plaintiffs fail to state a claim under which relief may be granted.
Thus, the Court declines to dismiss Count 2 requesting the appointment of a receiver. Indeed,
moving forward with this case, the Court will focus on the relief sought in Count 2 as providing
the better remedy in this situation.

III.  Because the Unit Owner Defendants are not responsible for payment of the
judgment, and the Association cannot make an assessment against their units,
Plaintiffs are not entitled to the foreclosure or turnover and sale of the Unit
Owner Defendant’s units.

Plaintiffs” Amended Complaint also seeks the turnover and sale or foreclosure of the Unit
Owner Defendant’s units to satisfy the judgment. Plaintiffs assert that, according to 33 M.R.S. §
1603-1172, its judgment became a lien against the units of the Condominium and that they are
entitled to foreclose on those liens. Additionally, Plaintiffs contend this remedy is available even

though the Unit Owner Defendants were not parties to the underlying action. Similar to the Court’s

233 MLR.S. § 1603-117 provides that, “A judgment for money against the association. . .is a lien in favor of the
judgment lienholder against all of the units in the condominium at the time the judgment was entered.”
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dismissal of Count 1, the Court likewise dismisses Counts 3 and 4 of Plaintiffs’ Amended
Complaint.

The purpose of the judgment lien mechanism provided for in the Maine Condominium Act
is to provide the judgment creditor with “some leverage over individual unit owners to encourage
them to see that the association pays the judgment.” Unif. Condominium Act § 3-117.
Additionally, it allows individual unit owners to discharge the lien by payment of the owner’s pro-
rata share of the judgment, rather than waiting for the association to make a formal assessment. /d.
Importantly, here the Association is prohibited from making any assessment against the Unit
Owner Defendants for payment of the judgment. Therefore, the judgment lien mechanism is
inapplicable; the Unit Owner Defendants are not responsible for payment of the judgment. Thus,
Counts 3 and 4 of Plaintiffs’ Amended Complaint, seeking turnover and foreclosure of the Unit
Owner Defendants’ units is dismissed.

IV.  Plaintiffs’ Count V alleging contempt is dismissed with respect to the Unit
Owner Defendants.

Finally, Count 5 of Plaintiffs’ Amended Complaint must be dismissed with respect to the
Unit Owner Defendants. To reiterate, the prior Order issued by this Court prohibited the
Association from making assessments on the unit owners to satisfy the judgment. Order at 34.
Plaintiffs’ are not entitled to an order finding the Association in contempt “when it is impossible
for the [Association] to comply.” Levin v. Skehan, 2012 ME 31, 9 19, 39 A.3d 58. Thus, to the
extent Count V seeks collection of the full amount of the judgment through an order requiring the

Association to make an assessment on the unit owners, it must be dismissed (but only as to the



Unit Owner Defendants, and only on the basis of not making an assessment against the unit owners
in violation of the Order).?
CONCLUSION

For the foregoing reasons, the Movants’ motion to dismiss Counts 1, 3, 4, and 5 of the
Plaintiffs’ Amended Complaint is Granted, and Counts 1, 3, 4, and 5 are dismissed with respect to
the Movants. The Movants’ motion to dismiss Count 2 of Plaintiffs’ Amended Complaint,
requesting the appointment of a receiver, is denied.

SO ORDERED.

The Clerk is instructed to enter this Order on the docket for this case by incorporating it by

reference. M.R. Civ. P. 79(a).

Dated: June 17,2021 W

Judge, Business and Consumerﬁourt

3 The Unit Owner Defendants also argue in the alternative, that if the Court allows Plaintiffs’ claims to proceed and
requires the Association to make an assessment on the unit owners, the Court must distinguish between damages and
legal fees. Because the Court has dismissed the counts of Plaintiffs Amended Complaint seeking an assessment to
satisfy the judgment, it is unnecessary for the Court to decide on this issue.
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